
LIST OF CHAPTERS

VOLUME 1

Chapter 1         ESTABLISHING THE ELDER LAW PRACTICE

                          Anne Rocheleau

Chapter 2         ETHICAL CONSIDERATIONS

                          Charles J. Connell, Esq.

Chapter 3         BABY BOOMERS: HOW TO REACH CLIENTS WHO 

DON’T WANT TO BE ELDERLY

                          Shauna C. Clemmer, Esq.

Chapter 4         MULTI-DISCIPLINARY APPROACHES IN THE ELDER LAW PRACTICE

                          Susie Germany, Esq.
                          Peter J. Wall

Chapter 5         RESERVED

Chapter 6         ESTATE PLANNING: USE OF WILLS

                          Michelle R. Mieras, J.D., LL.M., CTFA
                          Leia G. Ursery, Esq.

Chapter 7         ESTATE PLANNING: USE OF TRUSTS

                          Bradley J. Frigon, J.D., LL.M., CELA, CAP

Chapter 8         ESTATE PLANNING FOR THE CHILD WITH SPECIAL NEEDS

                          Frank J. Danzo, III, Esq.
                          Marco D. Chayet, Esq.

Chapter 9         ESTATE PLANNING: JOINT TENANCY

                          Carl G. Stevens, Esq., AEP

Chapter 10       ESTATE PLANNING: HOMESTEAD EXEMPTION

                          David F. Steinhoff, Esq.

Chapter 11        MEDICAL ADVANCE DIRECTIVES

                          Michael A. Kirtland, J.D., LL.M., CELA

Chapter 12       FINANCIAL POWERS OF ATTORNEY

                          Thomas A. Rodriguez, Esq.

Chapter 13       MARITAL AGREEMENTS

                          Rose Mary Zapor, Esq.

Chapter 14       COMMON LAW MARRIAGE

                          Christine J. Law, Esq.

(9/18) TOC-1



Chapter 15       UNMARRIED COUPLES

                          Elizabeth A. Bryant, Esq.
                          Erica L. Johnson, Esq.

Chapter 16       GRANDPARENTS’ RIGHTS

                          Dianne H. Peterson, Esq., CWLS

Chapter 17       RESERVED

Chapter 18       REPRESENTING THE DIMINISHED-CAPACITY OR MENTALLY 

ILL CLIENT: COLO. RPC 1.14

                          Patrick R. Thiessen, Esq.

Chapter 19       GUARDIANSHIP AND CONSERVATORSHIP UNDER THE COLORADO

UNIFORM GUARDIANSHIP AND PROTECTIVE PROCEEDINGS ACT

                          M. Carl Glatstein, Esq.

Chapter 20       JURISDICTION AND THE CHANGING LAW IN GUARDIANSHIP AND

PROTECTIVE PROCEEDINGS AROUND THE COUNTRY

                          Catherine Anne Seal, Esq., CELA

Chapter 21       THE GUARDIAN AD LITEM IN PROBATE PROCEEDINGS

                          Jennifer S. Gormley, Esq.

Chapter 22       FINANCIAL EXPLOITATION OF ELDERS

                          D. Wayne Stewart, Esq.
                          Christopher W. Gordon, Esq.

Chapter 23       PROTECTIVE SERVICES

                          Jeffrey L. Lamb, J.D.
                          David M. Bernhart, Jr., Esq.

Chapter 24       AGE DISCRIMINATION IN THE WORKFORCE: AN OVERVIEW FOR

ELDER LAW ATTORNEYS

                          Susan R. Hahn, Esq.

Chapter 25       USE OF PRIVATE CARE CONTRACTS IN LONG-TERM CARE PLANNING

                          Jennifer S. Gormley, Esq.

Chapter 26       RESERVED

Chapter 27       RESERVED

Chapter 28       PROBATE PROCESS: THE DECEDENT’S ESTATE ADMINISTRATION

                          Marcie R. McMinimee, Esq.
                          Lindsay A. Andrew, Esq.
                          Paige A. Armstrong, Esq.

Elder Law in Colorado

TOC-2 (9/18)



VOLUME 2

Chapter 29       WILL CONTESTS

                          Herbert E. Tucker, Esq.

Chapter 30       ESTATE PLANNING: SELECTED PROBATE ISSUES

                          Rikke M. Liska, Esq.

Chapter 31       ESTATE PLANNING: FUNERAL, BURIAL, AND CREMATION ISSUES

                          Aaron L. Evans, Esq.

Chapter 32       MEDIATING DISPUTES INVOLVING OLDER ADULTS, PEOPLE WITH

DISABILITIES, AND THEIR FAMILIES

                          Martha L. Ridgway, Esq.

Chapter 33       RESERVED

Chapter 34       MEDICARE

                          Liz Tredennick

Chapter 35       FILLING MEDICARE’S GAPS: AN OVERVIEW

                          Liz Tredennick

Chapter 36       HOSPITAL DISCHARGE PLANNING: ADVOCATING FOR SENIORS’

MEDICARE REHABILITATION BENEFITS

                          Michele M. Lawonn, Esq., P.T., C.A.P.S.

Chapter 37       BASICS OF MEDICARE CONDITIONAL PAYMENTS AND MEDICARE

SET-ASIDE ARRANGEMENTS

                          Ayo Labode, Esq.

Chapter 38       SPECIAL INSURANCE ISSUES OF THE ELDERLY: LONG-TERM CARE

PARTNERSHIP PROGRAM

                          Aaron R. Eisenach, CLTC, LTCP

Chapter 39       HEALTH FIRST COLORADO (MEDICAID) ELIGIBILITY FOR 

LONG-TERM CARE

                          Shari D. Caton, Esq.

Chapter 40       MEDICAID: SPOUSAL IMPOVERISHMENT

                          Rebecca L. Shandrick, Esq.

Chapter 41       THE HOME CARE ALLOWANCE; HOME AND COMMUNITY BASED

SERVICES FOR THE ELDERLY, BLIND AND DISABLED; AND OLD AGE

PENSION PROGRAMS

                          Irma Stinnett
                          Claire Dickson, Esq. 

(9/18) TOC-3

List of Chapters



Chapter 42       MEDICAID: USE OF ANNUITIES IN MEDICAID PLANNING

                          John J. Campbell, Esq., CELA, MSCC
                          Shari D. Caton, Esq.

Chapter 43       SUPPLEMENTAL CARE TRUSTS, DISABILITY TRUSTS, AND 

DISCRETIONARY TRUSTS

                          R. Eric Solem, Esq.
                          Lance E. McKinley, Esq.

Chapter 44       SPECIAL CONSIDERATIONS IN PERSONAL INJURY SETTLEMENTS AND

AWARDS ON BEHALF OF THE ELDERLY AND DISABLED

                          Arlene S. Barringer, Esq.

Chapter 45       MEDICAID: PROCEDURES FOR APPEALS OF MEDICAID 

DETERMINATIONS

                          Rebecca L. Shandrick, Esq.

Chapter 46       COLORADO AND SOCIAL SECURITY DISABILITY BENEFITS

                          Bruce C. Bernstein, Esq.

Chapter 47       SUPPLEMENTAL SECURITY INCOME BENEFITS

                          Patrick R. Thiessen, Esq.

Chapter 48       SOCIAL SECURITY APPEAL PROCESS

                          Christina M. Ebner, Esq.

Chapter 49       SOCIAL SECURITY AND RAILROAD RETIREMENT

                          Railroad Retirement Information

Chapter 50       REPRESENTATIVE PAYEE

                          Ann J. Atkinson, Esq.
                          Robert K. Gruber, Esq.

Chapter 51       ELIGIBILITY CHECKLIST FOR PUBLIC BENEFITS PROGRAMS: 

2018 FIGURES

                          Irma Stinnett
                          Kelsey M. Lesco, Esq.
                          Claire Dickson, Esq.

Chapter 52       VETERANS’ RIGHTS, ENTITLEMENTS, AND BENEFITS

                          Michael L. Shea

Chapter 53       RESERVED

Chapter 54       HOUSING AND PLACEMENT OPTIONS FOR THE ELDERLY

                          Jaime Schuler, Esq.

Elder Law in Colorado

TOC-4 (9/18)



Chapter 55       REAL ESTATE ISSUES FACING THE ELDERLY

                          Lee A. Applegate, Esq.

Chapter 56       FEDERALLY ASSISTED HOUSING FOR THE ELDERLY

                          Lee A. Applegate, Esq.

Chapter 57       NURSING HOME ADMISSIONS CONTRACTS

                          Ayo Labode, Esq.

Chapter 58       ASSISTED LIVING ADMISSIONS CONTRACTS

                          Ayo Labode, Esq.

Chapter 59       RESIDENTS’ RIGHTS

                          Kelsey M. Lesco, Esq.
                          Anne K. Meier, MSW
                          
Chapter 60       NURSING HOME LITIGATION

                          Jerome M. (J.M.) Reinan, Esq.
                          Jordana Griff Gingrass, Esq.
                          Jeremy I. Pollack, Esq.

Chapter 61       HOSPICE CARE

                          Michele M. Lawonn, Esq., P.T., C.A.P.S.

APPENDIX A

                          PROGRAMS, SERVICES, AND RESOURCES FOR OLDER ADULTS

SUBJECT INDEX

(9/18) TOC-5

List of Chapters





TABLE OF CONTENTS

VOLUME 1

Chapter 1         ESTABLISHING THE ELDER LAW PRACTICE

                          § 1.1         INTRODUCTION

                          § 1.2         SCOPE OF PRACTICE

                          § 1.3         ACCOMMODATING THE PHYSICAL AND MENTAL

IMPAIRMENTS OF CLIENTS

                                           § 1.3.1—Impaired Vision

                                           § 1.3.2—Hearing Loss

                                           § 1.3.3—Decreased Mobility

                                           § 1.3.4—Diminishing Mental Competence

                          § 1.4         MARKETING LEGAL SERVICES TO SENIORS

                                           § 1.4.1—Websites, Brochures, and Printed Materials

                                           § 1.4.2—Advertising

                                           § 1.4.3—Writing for Publication

                                           § 1.4.4—Speaking Engagements

                                           § 1.4.5—Networking and Referrals

                                           § 1.4.6—Fees

                          § 1.5         UPDATING, DISTRIBUTING, AND RETAINING DOCUMENTS

Chapter 2         ETHICAL CONSIDERATIONS

                          § 2.1         INTRODUCTION

                          § 2.2         WHO IS THE CLIENT?

                                           § 2.2.1—Types of Cases and Scenarios

                                           § 2.2.2—Establishment of the Attorney-Client Relationship

                          § 2.3         AN ATTORNEY’S ETHICAL OBLIGATIONS

                                           § 2.3.1—Competence — Colo. RPC 1.1

                                           § 2.3.2—Scope of Representation and Allocation of Authority Between

Client and Lawyer — Colo. RPC 1.2

                                           § 2.3.3—Communication — Colo. RPC 1.4

(9/18) TOC-7



                                           § 2.3.4—Confidentiality of Information — Colo. RPC 1.6

                                           § 2.3.5—Conflict of Interest with Current Clients — Colo. RPC 1.7

                                           § 2.3.6—Conflict of Interest: Specific Rules — Colo. RPC 1.8

                                           § 2.3.7—Duties to Former Clients — Colo. RPC 1.9

                                           § 2.3.8—Duties to a Prospective Client — Colo. RPC 1.18

                                           § 2.3.9—Candor Toward the Tribunal — Colo. RPC 3.3

                                           § 2.3.10—Dealing with Unrepresented Persons — Colo. RPC 4.3

                          § 2.4         CONFLICT OF INTEREST SITUATIONS

                                           § 2.4.1—Estate Planning

                                           § 2.4.2—Future Planning

                                           § 2.4.3—Guardianship and Conservatorship Cases

                                           § 2.4.4—Decedents’ Estates/Trusts

                          § 2.5         REPRESENTING THE CLIENT WITH DIMINISHED CAPACITY

                          § 2.6         REPRESENTING A FIDUCIARY

                          § 2.7         CONCLUSION

Chapter 3         BABY BOOMERS: HOW TO REACH CLIENTS WHO 

DON’T WANT TO BE ELDERLY

                          § 3.1         THE ISSUE: “FOREVER YOUNG”

                          § 3.2         HYPOTHESIS AND APPROACH

                          § 3.3         KEY SURVEY FINDINGS

                          § 3.4         RECOMMENDATIONS FOR ELDER LAW ATTORNEYS TRYING

TO REACH OUT TO BABY BOOMERS

                                           § 3.4.1—Golden Rules

                                           § 3.4.2—Online Marketing

                                           § 3.4.3—Website Development Thoughts

                                           § 3.4.4—Expanding Your Practice Focus

                                           § 3.4.5—Establishing a Long-Term (and Ongoing) Relationship with the

Baby Boomer Client

Elder Law in Colorado

TOC-8 (9/18)



                          § 3.5         WHAT DO WE THINK BABY BOOMERS ARE THINKING?

                                           § 3.5.1—Focus

                                           § 3.5.2—Blended Families

                                           § 3.5.3—Grandchildren

                                           § 3.5.4—Trust Provisions

                                           § 3.5.5—Nursing Home Care Costs

                          § 3.6         RESOURCES

                                           § 3.6.1—Colorado Bar Association

                                           § 3.6.2—Continuing Legal Education

                          § 3.7         CONCLUSION

Chapter 4         MULTI-DISCIPLINARY APPROACHES IN THE ELDER LAW PRACTICE

                          § 4.1         BACKGROUND

                          § 4.2         NON-LEGAL PROFESSIONALS

                                           § 4.2.1—Case Managers and Geriatric Care Managers

                                           § 4.2.2—Senior Living Staff

                                           § 4.2.3—Discharge Planners and Hospital Staff

                                           § 4.2.4—Long-Term Care Ombudsman

                                           § 4.2.5—Public Benefits Consultants

                                           § 4.2.6—Family Members and Interested Persons

                                           § 4.2.7—Professional Trustees, Conservators, and Agents

                                           § 4.2.8—ABLE Act Custodians and Administrators

                                           § 4.2.9—Life Care Planners

                                           § 4.2.10—Other Financial Professionals

                          § 4.3         MULTI-DISCIPLINARY ELDER LAW FIRMS

                          § 4.4         ISSUES IN WORKING WITH NON-LEGAL PROFESSIONALS

                                           § 4.4.1—Ethical Implications

                                           § 4.4.2—Practical or Logistical Implications

Chapter 5         RESERVED

(9/18) TOC-9

Table of Contents



Chapter 6         ESTATE PLANNING: USE OF WILLS

                          § 6.1         INTRODUCTION

                          § 6.2         PRELIMINARY CONSIDERATIONS

                                           § 6.2.1—Purpose and Type of Will

                                           § 6.2.2—Testamentary Capacity

                                           § 6.2.3—Collection of Information

                          § 6.3         ANATOMY OF A WILL

                                           § 6.3.1—Introductory Language

                                           § 6.3.2—Gifts of Tangible Personal Property

                                           § 6.3.3—Gifts of Real Property

                                           § 6.3.4—Residuary Gifts and Contingent Gifts

                                           § 6.3.5—Testamentary Trusts

                                           § 6.3.6—Identifying Devisees

                                           § 6.3.7—Survivorship

                                           § 6.3.8—Fiduciaries

                                           § 6.3.9—Secured Debts

                                           § 6.3.10—Powers of Appointment

                                           § 6.3.11—Disposition of Last Remains and Anatomical Gifts

                          § 6.4         TAX CONSIDERATIONS

                                           § 6.4.1—Introduction

                                           § 6.4.2—Estate Tax and Gift Tax and the Applicable Exclusion Amount

                                           § 6.4.3—Portability

                                           § 6.4.4—Marital Deduction

                                           § 6.4.5—Charitable Deduction

                                           § 6.4.6—Generation-Skipping Transfer Tax

                                           § 6.4.7—Income Taxation

                          § 6.5         SUMMARY

                          EXHIBIT

                                           Exhibit 6A—Estate Planning Questionnaire

Elder Law in Colorado

TOC-10 (9/18)



Chapter 7         ESTATE PLANNING: USE OF TRUSTS

                          § 7.1         INTRODUCTION

                                           § 7.1.1—Trusts: A Tool to Preserve Eligibility for Medicaid

                          § 7.2         BACKGROUND AND HISTORY

                                           § 7.2.1—When Does an Individual Create a Trust?

                                           § 7.2.2—Codification of Types of Special Needs Trusts

                          § 7.3         THE “EXCEPTION” TRUSTS

                                           § 7.3.1—Disability Trusts

                                           § 7.3.2—The “Special Needs Trust Fairness Act” Is Finally Law:

Individuals with Disabilities Can Now Establish Their Own Trusts

                                           § 7.3.3—Disabled Military Child Protection Act Policy Issued

                                           § 7.3.4—Utah Gap or Miller Trusts

                                           § 7.3.5—Pooled Trusts

                                           § 7.3.6—Third-Party Special Needs Trusts

                                           § 7.3.7—Special Needs Trust Requirements Summary

                          § 7.4         PLANNING FOR THE MEDICAID SPOUSE

                                           § 7.4.1—The Interplay Between the Elective Share and Medicaid Eligibility

                                           § 7.4.2—The Faller Decision

                          § 7.5         MINIMIZING THE IMPACT OF FALLER AND CURRENT

MEDICAID REGULATIONS

                                           § 7.5.1—Dividing the Community Spouse’s Estate into Two Separate

Shares

                                           § 7.5.2—Irrevocable Trusts

                                           § 7.5.3—Transfer of Home to Children or Other Third Parties

                          § 7.6         MEDICAID TRUST RULES

                                           § 7.6.1—Revocable Trusts

                                           § 7.6.2—Irrevocable Trusts

                                           § 7.6.3—Irrevocable Trust Distributions

(9/18) TOC-11

Table of Contents



                          § 7.7         GRANTOR TRUST RULES

                                           § 7.7.1—Transactions for Less than Full Consideration

                                           § 7.7.2—Borrowing Without Adequate Interest or Security

                                           § 7.7.3—Loans Outstanding at Year’s End

                                           § 7.7.4—Power to Reacquire Trust Assets by Substitution

                          § 7.8         CDHCPF AND GRANTOR TRUSTS — CHALLENGES AND

PRACTICAL ADVICE

                                           § 7.8.1—CDHCPF’s View of Grantor Trust Tax Provisions

                                           § 7.8.2—Counseling the Client and Advice on Drafting

                          EXHIBITS

                                           Exhibit 7A—Sample Last Will and Testament

                                           Exhibit 7B—Unapproved Sample Third-Party Special Needs Trust

Chapter 8         ESTATE PLANNING FOR THE CHILD WITH SPECIAL NEEDS

                          § 8.1         INTRODUCTION

                          § 8.2         SUPPLEMENTAL NEEDS TRUST

                                           § 8.2.1—Accessing Public Benefits

                                           § 8.2.2—Trusts

                                           § 8.2.3—Funding the Trust

                                           § 8.2.4—Choosing the Trustee

                                           § 8.2.5—Exempt Trusts

                          § 8.3         BIGGEST MISTAKES IN SPECIAL NEEDS PLANNING

                                           § 8.3.1—Disinheriting the Special Needs Child

                                           § 8.3.2—Creating a “Generic” Special Needs Trust that Does Not Fit the

Needs of the Child

                                           § 8.3.3—Ignoring the Special Needs When Creating a Trust for a Child with

Special Needs

                                           § 8.3.4—Relying on Siblings to Use Their Money for the Child with 

Special Needs

                                           § 8.3.5—Failing to Invite Contributions to the Trust from Others

                                           § 8.3.6—Procrastinating

                                           § 8.3.7—Choosing the Wrong Trustee

                                           § 8.3.8—Failing to Properly Fund and Maintain the Plan

                                           § 8.3.9—Failing to Protect the Child with Special Needs from Predators

                                           § 8.3.10—Failing to Keep up with Changes in the Law

Elder Law in Colorado

TOC-12 (9/18)



                          § 8.4         DUTIES AND RESPONSIBILITIES OF THE TRUSTEE OF A 

SPECIAL NEEDS TRUST

                                           § 8.4.1—Trusteeship

                                           § 8.4.2—Public Benefits Basics

                                           § 8.4.3—Duties of the Trustee

                                           § 8.4.4—Basic Distribution Concepts

                                           § 8.4.5—Making Distributions from the Trust: How and When

                                           § 8.4.6—Records and Accountings

                                           § 8.4.7—Reporting Guidelines: SSA Rules

                          § 8.5         SPECIAL NEEDS TRUSTS: THE BASICS

                                           § 8.5.1—Introduction

                                           § 8.5.2—Public Benefits Programs Basics

                                           § 8.5.3—Types of Special Needs Trusts

                                           § 8.5.4—Drafting Issues and Differences Between the Third-Party Trust and

First-Party Trust

                                           § 8.5.5—The Use of Trust Protectors in Special Needs Trusts

                                           § 8.5.6—Updating the Special Needs Trust: How to Begin

                          § 8.6         WHEN A CHILD TURNS 18 — WHAT NOW?

                                           § 8.6.1—Introduction

                                           § 8.6.2—Making Legal Decisions

                                           § 8.6.3—Handling Finances

                                           § 8.6.4—Providing Medical Care

                                           § 8.6.5—Finding Education and Work

                                           § 8.6.6—Securing Housing

                                           § 8.6.7—Life Care Planning Checklist

                                           § 8.6.8—Conclusion

                          § 8.7         IRS TAX ISSUES WITH STRUCTURED SETTLEMENTS

                                           § 8.7.1—Structured Settlements According to the IRS

                                           § 8.7.2—Origination of Structured Settlements from a Tax Perspective

                                           § 8.7.3—Income Tax Treatment of Structured Settlements

                                           § 8.7.4—Estate Tax Treatment of Structured Settlements

                                           § 8.7.5—Constructive Receipt and Its Effect on Structured Settlements

                          § 8.8         TAX TIPS FOR PARENTS WITH SPECIAL NEEDS TRUSTS

                          § 8.9         NAMING A SPECIAL NEEDS TRUST AS BENEFICIARY OF AN

IRA OR OTHER RETIREMENT PLAN

(9/18) TOC-13

Table of Contents



                          § 8.10       THE ABLE ACT: A NEW TOOL FOR SPECIAL NEEDS PLANNING

                                           § 8.10.1—Introduction

                                           § 8.10.2—Things to Know About ABLE Accounts

                                           § 8.10.3—Top Five Mistakes Clients Make When Using the ABLE Act

                          EXHIBITS

                                           Exhibit 8A—Personal Injury File Checklist

                                           Exhibit 8B—Information Required for Planning for Personal Injury

Settlement

                                           Exhibit 8C—Fiduciary Protocol Checklist: Post-Appointment

                                           Exhibit 8D—Tax Benefits for Families Caring for Special Needs Children

                                           Exhibit 8E—Sample Special Needs Trust Letter

                                           Exhibit 8F—Seven-Step Flowchart for Special Needs Trust Disbursement

Decisions

                                           Exhibit 8G—Permissible Distributions List

                                           Exhibit 8H—Attorney File Checklist for Special Needs Trust Setup

                                           Exhibit 8I—Sample Disability Trust Language

                                           Exhibit 8J—Sample Third-Party Discretionary Trust Language

                                           Exhibit 8K—Special Needs Trust Attorney Intake Questionnaire

                                           Exhibit 8L—Interviewing a Caregiver Checklist

                                           Exhibit 8M—2018 Colorado Medicaid Figures

                                           Exhibit 8N—Checklist of Tax Deductions and Credits for Special Needs

Families

                                           Exhibit 8O—FAQs: Funding a Special Needs Trust

                                           Exhibit 8P—Affordable Care Act’s Effects on Special Needs Trust

Planning/Attorney Checklist

                                           Exhibit 8Q—List of Resources

Chapter 9         ESTATE PLANNING: JOINT TENANCY

                          § 9.1         IN GENERAL

                          § 9.2         CREATION OF JOINT TENANCY INTERESTS

                                           § 9.2.1—Statutory Product

                                           § 9.2.2—Nature of Subject Matter

                                           § 9.2.3—Intent to Create Joint Tenancy

                          § 9.3         SEVERANCE AND TERMINATION OF JOINT TENANCY

                          § 9.4         SURVIVORSHIP

                          § 9.5         INCOME TAX IMPLICATIONS

Elder Law in Colorado

TOC-14 (9/18)



                          § 9.6         GIFT TAX CONSEQUENCES OF CREATION AND TERMINATION

                                           § 9.6.1—Gifts Between Spouses

                                           § 9.6.2—Gifts Between Non-spouses

                          § 9.7         ESTATE TAX CONSEQUENCES

                                           § 9.7.1—Joint Tenancies Between Spouses

                                           § 9.7.2—Joint Tenancies Between Non-spouses

                          § 9.8         RIGHTS AND LIABILITIES OF JOINT TENANTS

                                           § 9.8.1—Rights and Liabilities as to Co-owners

                                           § 9.8.2—Rights and Liabilities as to Third Parties

                          § 9.9         CONSIDERATIONS FOR PRACTITIONERS

                                           § 9.9.1—Taxes

                                           § 9.9.2—Asset Protection

Chapter 10       ESTATE PLANNING: HOMESTEAD EXEMPTION

                          § 10.1       PROBATE CONSIDERATIONS

                          § 10.2       GENERAL CONSIDERATIONS

                                           § 10.2.1—Basic Requirements

                                           § 10.2.2—Creditor Issues

                                           § 10.2.3—Waiver of Homestead Exemption

Chapter 11        MEDICAL ADVANCE DIRECTIVES

                          § 11.1       INTRODUCTION

                          § 11.2       MEDICAL POWER OF ATTORNEY

                                           § 11.2.1—Medical Power of Attorney

                                           § 11.2.2—Mental Health Issues

                                           § 11.2.3—Organ and Tissue Donation

                          § 11.3       MEDICAL PROXY AND SURROGATE DECISION-MAKER

                                           § 11.3.1—Medical Proxy

                                           § 11.3.2—Surrogate Decision-Maker

(9/18) TOC-15

Table of Contents



                          § 11.4       ADVANCE DIRECTIVES FOR END-OF-LIFE ISSUES

                                           § 11.4.1—Living Wills

                                           § 11.4.2—Medical Orders for Scope of Treatment

                                           § 11.4.3—Do Not Resuscitate Order

                                           § 11.4.4—Cardiopulmonary Resuscitation Directive

                                           § 11.4.5—Use of Advance Directives

                          § 11.5       AID IN DYING

                                           § 11.5.1—Background

                                           § 11.5.2—Requirements of the Law

Chapter 12       FINANCIAL POWERS OF ATTORNEY

                          § 12.1       BASIC DEFINITION OF A FINANCIAL POWER OF ATTORNEY

                          § 12.2       THE DIFFERENCE BETWEEN A MEDICAL AND A FINANCIAL

POWER OF ATTORNEY

                          § 12.3       LIMITED POWERS OF ATTORNEY

                          § 12.4       DURABLE POWERS OF ATTORNEY

                          § 12.5       BENEFIT OF A DURABLE POWER OF ATTORNEY

                          § 12.6       CREATION OF A POWER OF ATTORNEY

                          § 12.7       EFFECTIVE DATE FOR POWERS OF ATTORNEY

                          § 12.8       IMPACT OF A POWER OF ATTORNEY ON A PRINCIPAL’S

RIGHTS

                          § 12.9       REVOCATION OF A POWER OF ATTORNEY

                          § 12.10     SELECTION OF AN AGENT UNDER POWER OF ATTORNEY

                          § 12.11     SUCCESSOR AGENTS

                          § 12.12     CO-AGENTS

                          § 12.13     THE AGENT’S DUTIES AND RESPONSIBILITIES TO THE

PRINCIPAL

                          § 12.14     THE AGENT’S COMPENSATION AND REIMBURSEMENT

Elder Law in Colorado

TOC-16 (9/18)



                          § 12.15     AUTHORITY OF THE AGENT

                          § 12.16     LIABILITY OF THE AGENT TO THE PRINCIPAL

                          § 12.17     THE AGENT’S MISUSE OF A POWER OF ATTORNEY

                          § 12.18     RESIGNATION BY THE AGENT

                          § 12.19     EXPIRATION OR TERMINATION OF A POWER OF ATTORNEY

                          § 12.20     INTERSTATE EFFECT OF POWERS OF ATTORNEY

                          § 12.21     ACCEPTANCE AND RELIANCE ON ACKNOWLEDGED POWERS

OF ATTORNEY AND LIABILITY FOR REFUSAL TO ACCEPT

                          EXHIBITS

                                           Exhibit 12A—C.R.S. § 15-14-741: Statutory Form — Power of Attorney

                                           Exhibit 12B—Prefatory Power of Attorney Warning Notice

                                           Exhibit 12C—Acknowledgment Form for Agent Under Power of Attorney

Chapter 13       MARITAL AGREEMENTS

                          § 13.1       INFORMATION TO GATHER

                                           § 13.1.1—Financial

                                           § 13.1.2—Real Estate

                                           § 13.1.3—Heirlooms and Collectibles

                                           § 13.1.4—Furniture and Antiques

                                           § 13.1.5—Music and Movie Collections

                                           § 13.1.6—Pets and Animals

                                           § 13.1.7—Debts and Credit Cards

                                           § 13.1.8—Digital and Virtual Assets

                          § 13.2       REQUIREMENTS FOR A VALID PRENUPTIAL AGREEMENT

                                           § 13.2.1—Timing

                                           § 13.2.2—Independent Counsel

                                           § 13.2.3—Complete Disclosure

                          § 13.3       ISSUES TO COVER

                                           § 13.3.1—Financial Matters During Marriage

                                           § 13.3.2—Major Decisions

                                           § 13.3.3—Family and Child Support

(9/18) TOC-17

Table of Contents



                                           § 13.3.4—Property Issues

                                           § 13.3.5—Attorney Fees

                          § 13.4       THINGS CHANGE

                          § 13.5       PREPARING THE VALID AGREEMENT

                          § 13.6       CASE LAW

                                           § 13.6.1—Disclosure of Assets

                                           § 13.6.2—Invalidity of Agreement

                                           § 13.6.3—Public Policy in Favor of Agreements

                                           § 13.6.4—Burden of Proof

                                           § 13.6.5—Agreements Binding After Death

                                           § 13.6.6—Attorney Fees

                                           § 13.6.7—Maintenance

                                           § 13.6.8—Marital Property Division

                                           § 13.6.9—Requirement that a Marital Agreement Must Be in Writing

                                           § 13.6.10—Anticipation of Dissolution of Marriage

                          EXHIBITS

                                           Exhibit 13A—Marital Agreement Questionnaire

                                           Exhibit 13B—Prenuptial Agreement

                                           Exhibit 13C—Provisions for Children of the Marriage

Chapter 14       COMMON LAW MARRIAGE

                          § 14.1       MARRIAGE IN COLORADO

                          § 14.2       WHEN COMMON LAW MARRIAGE BECOMES AN ISSUE

                          § 14.3       WHEN COMMON LAW MARRIAGE MUST BE PROVED

                          § 14.4       ELEMENTS OF PROVING COMMON LAW MARRIAGE

                                           § 14.4.1—Essential Elements: “Agreement” and “General Repute”

                                           § 14.4.2—Proving “Agreement” and “General Repute”

                          § 14.5       WHEN COMMON LAW MARRIAGE CANNOT BE PROVED

Elder Law in Colorado

TOC-18 (9/18)



Chapter 15       UNMARRIED COUPLES

                          § 15.1       INTRODUCTION AND PRACTICAL CONSIDERATIONS

                                           § 15.1.1—Marriage

                                           § 15.1.2—Civil Union

                                           § 15.1.3—Registered Committed Partners (Domestic Partners)

                                           § 15.1.4—Estate Planning Questionnaire

                                           § 15.1.5—Conflict of Interest

                                           § 15.1.6—No Marital or Civil Union Privilege

                                           § 15.1.7—Termination of Relationship and Need to Revise Documents

                                           § 15.1.8—Self-Prepared Documents

                          § 15.2       CONTRACTS AND AGREEMENTS

                                           § 15.2.1—Living Together, Marital, or Civil Union Agreement

                                           § 15.2.2—Real Property Agreement

                                           § 15.2.3—Contract to Make a Will

                          § 15.3       OWNERSHIP OF ASSETS

                                           § 15.3.1—Co-ownership in General

                                           § 15.3.2—Tax Issues

                                           § 15.3.3—Acceleration of Mortgage on Transfer

                                           § 15.3.4—Dissolution of Relationship

                                           § 15.3.5—Beneficiary Deeds

                          § 15.4       ISSUES DEALING WITH CHILDREN

                                           § 15.4.1—Medical Power of Attorney for Unborn Child

                                           § 15.4.2—Delegation of Parental Powers

                                           § 15.4.3—Nomination of Guardian

                                           § 15.4.4—Second Parent Adoption and Stepparent Adoption

                          § 15.5       ESTATE PLANNING

                                           § 15.5.1—Terminology and Drafting

                                           § 15.5.2—Advance Directives and Collateral Documents

                          § 15.6       DESIGNATED BENEFICIARY AGREEMENTS

                                           § 15.6.1—Another Estate Planning Document

                                           § 15.6.2—Requirements to Make a Valid and Enforceable DBA

                                           § 15.6.3—Rights Conveyed

(9/18) TOC-19

Table of Contents



                                           § 15.6.4—Revocation or Termination

                                           § 15.6.5—Probate Considerations

                                           § 15.6.6—Additional Considerations

                          § 15.7       CONCLUSION

Chapter 16       GRANDPARENTS’ RIGHTS

                          § 16.1       GRANDPARENT VISITATION

                                           § 16.1.1—Statutory Basis and Standing

                                           § 16.1.2—Intervening in an Existing Action

                                           § 16.1.3—Motion and Hearing

                                           § 16.1.4—Troxel and Constitutional Rights of Natural Parents

                                           § 16.1.5—Modification of Grandparent Visitation

                                           § 16.1.6—Survival of Grandparent Visitation Rights Following Adoption of

Grandchild

                                           § 16.1.7—Religious Training with Visiting Grandparents

                                           § 16.1.8—Attorney Fees

                                           § 16.1.9—CFIs and Evaluations

                          § 16.2       ALLOCATION OF PARENTAL RESPONSIBILITIES:

GRANDPARENTS, KIN, AND “PSYCHOLOGICAL PARENTS”

                                           § 16.2.1—Standing to Obtain the Allocation of Parental Responsibilities

                                           § 16.2.2—“Best Interests” Standard Applies

                                           § 16.2.3—Presumptions in Favor of Biological Parents

                                           § 16.2.4—The Indian Child Welfare Act and the Allocation of Parental

Responsibilities to Non-parents

                                           § 16.2.5—Child Support Obligations of Non-Parents

                                           § 16.2.6—Guardianship and Adoption by Grandparents

                          § 16.3       WHEN THE CHILD PROTECTION SYSTEM IS INVOLVED WITH 

GRANDCHILDREN

                                           § 16.3.1—Introduction

                                           § 16.3.2—Preference for Grandparents or Kin when Children Are Removed

from Parents’ Custody

                                           § 16.3.3—Standing to Intervene in Dependency Action

                                           § 16.3.4—When Reunification Efforts Fail, Permanent Placement with

Grandparents Is an Option

                                           § 16.3.5—Resources Available for Grandparents Who Accept the Placement

of Grandchildren

Elder Law in Colorado

TOC-20 (9/18)



Chapter 17       RESERVED

Chapter 18       REPRESENTING THE DIMINISHED-CAPACITY OR MENTALLY 

ILL CLIENT: COLO. RPC 1.14

                          § 18.1       THE CONVENTIONAL RELATIONSHIP BETWEEN LAWYERS

AND CLIENTS

                          § 18.2       RULE 1.14

                                           § 18.2.1—Relationship With a Diminished-Capacity Client

                                           § 18.2.2—Consultation With Others Concerning a Client’s Incapacity

                                           § 18.2.3—Actions Taken Without Client’s Consent or over Client’s

Objection

                          § 18.3       POTENTIAL LIABILITY

                          § 18.4       THE SORENSEN CASE AND RULE 1.14

                          § 18.5       CONCLUSION

                          EXHIBITS

                                           Exhibit 18A—Colo. RPC 1.14 and Comments

                                           Exhibit 18B—CBA Formal Ethics Opinion 126, “Representing the Adult

Client With Diminished Capacity” (2015)

                                           Exhibit 18C—CBA Formal Ethics Opinion 131, “Representing Clients With

Diminished Capacity Where the Subject of the

Representation Is the Client’s Diminished Capacity” (2017)

Chapter 19       GUARDIANSHIP AND CONSERVATORSHIP UNDER THE COLORADO

UNIFORM GUARDIANSHIP AND PROTECTIVE PROCEEDINGS ACT

                          § 19.1       INTRODUCTION

                          § 19.2       A NOTE ON THE USE OF FORMS

                          § 19.3       GUARDIANSHIP

                                           § 19.3.1—Incapacity

                                           § 19.3.2—Duties, Powers, and Limitations of Guardians

                                           § 19.3.3—Powers of Attorney Under Guardianships

                                           § 19.3.4—Venue

(9/18) TOC-21

Table of Contents



                                           § 19.3.5—Priority — Who May Serve As Guardian and Who May Not

                                           § 19.3.6—Procedure for Appointment of Guardian by the Court

                                           § 19.3.7—Acceptance of Office

                                           § 19.3.8—Court Visitors

                                           § 19.3.9—Physicians’ Letters and Professional Evaluations

                                           § 19.3.10—Due Process and Notice in Guardianship Proceedings

                                           § 19.3.11—Waivers of Service or Notice

                                           § 19.3.12—Emergency Guardianship

                                           § 19.3.13—Rights of the Respondent

                                           § 19.3.14—Findings and Order Appointing Guardian

                                           § 19.3.15—Guardian’s Report

                                           § 19.3.16—Appointment by Will or Other Written Instrument

                                           § 19.3.17—Termination of Guardianship

                          § 19.4       CONSERVATORSHIP

                                           § 19.4.1—Protected Persons

                                           § 19.4.2—Protective Proceedings

                                           § 19.4.3—Venue

                                           § 19.4.4—Priority — Who May Serve As Conservator

                                           § 19.4.5—Procedure for Court Appointment of Conservator

                                           § 19.4.6—Acceptance of Office

                                           § 19.4.7—Court Visitors

                                           § 19.4.8—Physicians’ Letters and Professional Evaluations

                                           § 19.4.9—Due Process and Notice in Protective Proceedings

                                           § 19.4.10—Waivers of Service or Notice

                                           § 19.4.11—Special Conservatorship

                                           § 19.4.12—Rights of the Respondent in Protective Proceedings

                                           § 19.4.13—Findings and Order Appointing Conservator

                                           § 19.4.14—Bond

                                           § 19.4.15—Continuing Review — Inventory, Financial Plan, and

Conservator’s Report

                                           § 19.4.16—Powers and Duties of Conservators

                                           § 19.4.17—Powers of Attorney in Conservatorships

                                           § 19.4.18—Compensation

                                           § 19.4.19—Administrative Matters

                                           § 19.4.20—Termination of Conservatorship

                          EXHIBITS

                                           Exhibit 19A—Emergency Guardianship and Guardianship Forms Checklist

                                           Exhibit 19B—Conservatorship Forms Checklist

                                           Exhibit 19C—Guardianship and Conservatorship Forms Index (Forms on

CD Only)

Elder Law in Colorado

TOC-22 (9/18)



Chapter 20       JURISDICTION AND THE CHANGING LAW IN GUARDIANSHIP AND

PROTECTIVE PROCEEDINGS AROUND THE COUNTRY

                          § 20.1       INTRODUCTION — WINGSPAN RECOMMENDATION

                          § 20.2       THE PROBLEMS WITH INTERSTATE JURISDICTION

                          § 20.3       THE SOLUTION

                          § 20.4       MULTIPLE JURISDICTION

                          § 20.5       TRANSFER

                          § 20.6       REGISTRATION AND RECOGNITION OF ORDERS OF 

OTHER STATES

                          § 20.7       MISSING PERSONS

Chapter 21       THE GUARDIAN AD LITEM IN PROBATE PROCEEDINGS

                          § 21.1       INTRODUCTION

                          § 21.2       PROBATE AND APPOINTMENT OF THE GUARDIAN AD LITEM

                                           § 21.2.1—GAL and C.R.C.P. 17(c) or C.R.C.P. 317(c)

                          § 21.3       PROFESSIONAL RESPONSIBILITY AND ETHICS

                          § 21.4       REPORTS BY THE GAL OR COURT VISITOR

                          § 21.5       APPOINTMENT AND PAYMENT PROCEDURES FOR COURT-

APPOINTED GAL AND COURT-APPOINTED COUNSEL

                          § 21.6       SNAPSHOT OF GAL CASES AND STATUTES

                                           § 21.6.1—Case Law

                                           § 21.6.2—Statutes

                                           § 21.6.3—Court Rules

                          § 21.7       CONCLUSION

                          EXHIBITS

                                           Exhibit 21A—Chief Justice Directive 04-05 – Amended July 2016

                                           Exhibit 21B—Order Appointing Guardian Ad Litem

(9/18) TOC-23

Table of Contents



Chapter 22       FINANCIAL EXPLOITATION OF ELDERS

                          § 22.1       INTRODUCTION

                                           § 22.1.1—Financial Exploitation of Elders — What Is It?

                                           § 22.1.2—Financial Exploitation Distinguished from Other Forms of Elder

Abuse

                                           § 22.1.3—Incidence of Financial Exploitation of Elders

                                           § 22.1.4—Profiles of Abusers and Victims

                                           § 22.1.5—Reasons Elders Are Vulnerable to Financial Exploitation

                                           § 22.1.6—Warning Signs

                          § 22.2       CRISIS INTERVENTION: DAMAGE CONTROL

                                           § 22.2.1—Separating the Victim and the Perpetrator: Using Criminal and

Civil Protective Orders to Prevent Abuse of Elders

                                           § 22.2.2—Appointment of a Special Conservator — Emergency

Intervention

                                           § 22.2.3—Single Transaction Authority

                                           § 22.2.4—Discovery

                          § 22.3       FIDUCIARY MISCONDUCT

                                           § 22.3.1—Who Is a Fiduciary?

                                           § 22.3.2—Agents

                                           § 22.3.3—Conservators

                                           § 22.3.4—Trustees

                          § 22.4       THEORIES OF FIDUCIARY LIABILITY AND RECOVERY

                                           § 22.4.1—Breach of Fiduciary Duty

                                           § 22.4.2—Aiding and Abetting Breach of Fiduciary Duty

                                           § 22.4.3—Constructive Trust

                                           § 22.4.4—Tort Theories of Recovery

                          § 22.5       PARTITION

                          § 22.6       DEFENSE OF CONTRACT CLAIMS

                          § 22.7       STATE REPORTING PROGRAMS AND CRIMINAL SANCTIONS

FOR FINANCIAL EXPLOITATION

                                           § 22.7.1—Investigative and Reporting Roles of State and County Agencies

                                           § 22.7.2—Prosecuting Financial Exploitation as Crimes by Law

Enforcement Agencies

Elder Law in Colorado

TOC-24 (9/18)



                          § 22.8       IDENTITY THEFT AND ELDERS

                                           § 22.8.1—What Is Identity Theft?

                                           § 22.8.2—How Identity Thieves Get Personal Information

                                           § 22.8.3—Identity Theft After Death

                                           § 22.8.4—Prevention of Identity Theft

                                           § 22.8.5—Reporting Identity Theft

                          § 22.9       CONCLUSION

Chapter 23       PROTECTIVE SERVICES

                          § 23.1       MANDATORY REPORTING OF MISTREATMENT OF AT-RISK

ELDERS OR AT-RISK ADULTS WITH INTELLECTUAL AND

DEVELOPMENTAL DISABILITIES (IDD)

                          § 23.2       REPORTING OF MISTREATMENT OR SELF-NEGLECT OF 

AT-RISK ADULTS

                          § 23.3       DATA SYSTEM CHECK FOR EMPLOYERS SERVING AT-RISK

ADULTS

                          § 23.4       REPORTING RESOURCES

Chapter 24       AGE DISCRIMINATION IN THE WORKFORCE: AN OVERVIEW FOR

ELDER LAW ATTORNEYS

                          § 24.1       INTRODUCTION

                          § 24.2       PROHIBITION AGAINST AGE DISCRIMINATION — LEGAL

AUTHORITY, PURPOSE, RULE STATEMENT, PROTECTED

CLASS, AND TYPES

                                           § 24.2.1—Legal Authority

                                           § 24.2.2—Purpose

                                           § 24.2.3—Rule Statement

                                           § 24.2.4—Protected Class

                                           § 24.2.5—Types of Discrimination Generally

                          § 24.3       AN AGE DISCRIMINATION CASE — BURDENS AND

PRESUMPTIONS

                                           § 24.3.1—Applicant’s or Employee’s Prima Facie Case

                                           § 24.3.2—Employer’s Rebuttal

                                           § 24.3.3—Applicant’s or Employee’s Counter-Rebuttal

(9/18) TOC-25

Table of Contents



                          § 24.4       ENFORCEMENT, CHOICE OF LAW, PROCEDURE, AND

REMEDIES

                                           § 24.4.1—Enforcement

                                           § 24.4.2—Choice of Law

                                           § 24.4.3—Procedure

                                           § 24.4.4—Remedies

                          § 24.5       CONCLUSION

Chapter 25       USE OF PRIVATE CARE CONTRACTS IN LONG-TERM CARE PLANNING

                          § 25.1       INTRODUCTION

                          § 25.2       PERSONAL CARE SERVICES

                          § 25.3       TYPES OF CONTRACTS

                                           § 25.3.1—Express Contracts/Express Agreements

                                           § 25.3.2—Contracts Implied in Fact

                                           § 25.3.3—Contracts Implied in Law

                          § 25.4       CAPACITY TO CONTRACT AND UNDUE INFLUENCE

                                           § 25.4.1—Capacity to Contract

                                           § 25.4.2—Undue Influence and the Agent as Caregiver

                                           § 25.4.3—Alternate Agent and Court Approval

                          § 25.5       PRESUMPTION THAT SERVICES WERE VOLUNTARY AND

GRATUITOUSLY OFFERED

                                           § 25.5.1—Expectation of Payment

                          § 25.6       CLAIMS AND PAYMENT

                                           § 25.6.1—Informal Records and Payment History

                                           § 25.6.2—Claims and Requests for Payment

                                           § 25.6.3—Express Contracts, Records, and Payment History

                          § 25.7       MEDICAID REQUIREMENTS

                                           § 25.7.1—Medicaid

                                           § 25.7.2—Medicaid Requirements for Care Service Contracts

                                           § 25.7.3—Another Medicaid Option

Elder Law in Colorado

TOC-26 (9/18)



                          § 25.8       CONSEQUENCES FOR THE CAREGIVER

                                           § 25.8.1—Social Security Disability Insurance

                          § 25.9       TAX AND EMPLOYMENT ISSUES

                                           § 25.9.1—Initial Matters

                                           § 25.9.2—Internal Revenue Code Issues

                                           § 25.9.3—Employment and Tax Issues

                                           § 25.9.4—Income Exclusions, W-2, and Schedule H Forms

                          EXHIBIT

                                           Exhibit 25A—10 C.C.R. 2505-10, § 8.100, Medical Assistance Eligibility

Chapter 26       RESERVED

Chapter 27       RESERVED

Chapter 28       PROBATE PROCESS: THE DECEDENT’S ESTATE ADMINISTRATION

                          § 28.1       GOVERNING LAW

                          § 28.2       INITIAL DETERMINATIONS: IS PROBATE NECESSARY?

                          § 28.3       DETERMINING WHERE TO FILE

                          § 28.4       DETERMINING IF THERE IS A WILL

                          § 28.5       DETERMINING THE IDENTITY OF THE PERSONAL

REPRESENTATIVE

                          § 28.6       DETERMINING WHETHER TO FILE FORMALLY OR

INFORMALLY

                          § 28.7       INITIATING INFORMAL PROBATE

                                           § 28.7.1—Appointment of a Special Administrator in Informal Proceedings

                          § 28.8       INITIATING FORMAL PROBATE

                                           § 28.8.1—Use of Special Administrator in Formal Proceedings

                          § 28.9       INITIATING SUPERVISED ADMINISTRATION

(9/18) TOC-27

Table of Contents



                          § 28.10     DUTIES AND POWERS OF THE PERSONAL REPRESENTATIVE

                          § 28.11     COLLECTING AND SECURING THE ASSETS

                                           § 28.11.1—Locating and Securing Real Property

                                           § 28.11.2—Locating and Securing Tangible Personal Property

                                           § 28.11.3—Locating and Securing Financial Accounts and Safe-Deposit

Boxes

                                           § 28.11.4—Locating and Securing Motor Vehicles

                                           § 28.11.5—Locating and Securing Unclaimed Property

                                           § 28.11.6—Filing an Inventory

                          § 28.12     MANAGING THE ASSETS PRIOR TO DISTRIBUTION

                                           § 28.12.1—Real Property

                                           § 28.12.2—Motor Vehicles

                                           § 28.12.3—Tangible Personal Property

                                           § 28.12.4—Financial Accounts

                                           § 28.12.5—Sale of Assets

                          § 28.13     HANDLING CLAIMS AGAINST THE ESTATE

                                           § 28.13.1—Compensating the Personal Representative

                          § 28.14     PAYING TAXES

                          § 28.15     DETERMINING HEIRS OR DEVISEES

                                           § 28.15.1—Determining the Heirs or Devisees

                                           § 28.15.2—Ownership of Personal Property Between Spouses

                                           § 28.15.3—Exempt Property

                                           § 28.15.4—Family Allowance

                                           § 28.15.5—Elective Share

                                           § 28.15.6—Spouse and Children Omitted from Will

                          § 28.16     DISTRIBUTING AND CLOSING THE ESTATE

                                           § 28.16.1—Partial Distributions

                                           § 28.16.2—Distributions in Kind

                                           § 28.16.3—Pecuniary Devise

                                           § 28.16.4—Private Distribution Agreements

                                           § 28.16.5—Special Cases

                                           § 28.16.6—Informally Closing the Estate

                                           § 28.16.7—Closing the Estate in Formal Proceedings

                          § 28.17     ADDRESSING FIDUCIARY MISCONDUCT

Elder Law in Colorado

TOC-28 (9/18)



VOLUME 2

Chapter 29       WILL CONTESTS

                          § 29.1       INTRODUCTION

                          § 29.2       COMMENCEMENT OF A CONTEST

                          § 29.3       STATUTE OF LIMITATIONS TO CONTEST WILLS

                          § 29.4       INFORMAL/FORMAL PROBATE

                          § 29.5       CAVEAT OR OBJECTION TO WILL OR CODICIL

                          § 29.6       FEES AND COSTS OF THE PROPONENT AND CONTESTANT

                          § 29.7       STANDING — DOCTRINE OF FIDUCIARY NEUTRALITY

                          § 29.8       NO CONTEST — PENALTY CLAUSES IN WILLS

                          § 29.9       CHALLENGES TO EXECUTION

                          § 29.10     BURDENS OF PROOF — CONTESTED CASES

                          § 29.11     TESTAMENTARY CAPACITY

                          § 29.12     UNDUE INFLUENCE

                          § 29.13     REFORMATION OF WILLS

                          § 29.14     CONFIDENTIAL OR FIDUCIARY RELATIONSHIP

                          § 29.15     EVIDENCE

                                           § 29.15.1—State of Mind Exception to Hearsay Rule

                                           § 29.15.2—Dead Man’s Statute

                          § 29.16     DISCOVERY IN WILL CONTEST LITIGATION

                                           § 29.16.1—Testamentary Exception to Attorney-Client Privilege and Work

Product

                                           § 29.16.2—Testamentary Exception to the Doctor-Patient Privilege

                          § 29.17     PRESUMPTIONS AND INFERENCES IN PROBATE LITIGATION

AND WILL EXECUTIONS

(9/18) TOC-29

Table of Contents



                          § 29.18     TORTIOUS INTERFERENCE WITH INHERITANCE

                                           § 29.18.1—Exhaustion of Probate Remedy

                                           § 29.18.2—Basic Elements

                                           § 29.18.3—Punitive Damages and Attorney Fees

                                           § 29.18.4—Time Limits for Filing Tortious Interference Claim

                          § 29.19     CONSERVATOR-CREATED WILLS

                                           § 29.19.1—Role of Special Conservators

                                           § 29.19.2—Procedural Issues

                                           § 29.19.3—What Is the Special Conservator Asking the Court to Do?

                                           § 29.19.4—Collateral Estoppel and Res Judicata
                                           § 29.19.5—Ante- and Post-Mortem Will Contests Involving Conservator-

Created Wills

                          

                          § 29.20     PROBATE COURT JURISDICTION REGARDING NON-PROBATE

ASSETS

                          § 29.21     CIVIL THEFT/CONVERSION/UNJUST ENRICHMENT

                          § 29.22     CO-FIDUCIARIES’ JOINT AND SEVERAL LIABILITY/

COMPARITATIVE FAULT

Chapter 30       ESTATE PLANNING: SELECTED PROBATE ISSUES

                          § 30.1       INTRODUCTION

                          § 30.2       DECLARATION OF DEATH

                          § 30.3       LOCATING AND LODGING THE ORIGINAL WILL

                                           § 30.3.1—Safe-Deposit Box Access

                                           § 30.3.2—Lodging the Original Will

                          § 30.4       BENEFICIARIES, DEVISEES, AND HEIRS

                                           § 30.4.1—Terms Defined

                                           § 30.4.2—Notice Requirements to Beneficiaries, Devisees, and Heirs

                                           § 30.4.3—Divorce and Automatic Termination of Rights

                          § 30.5       ANCILLARY ADMINISTRATION

Elder Law in Colorado

TOC-30 (9/18)



                          § 30.6       INTESTATE SUCCESSION

                                           § 30.6.1—Heirs and Shares Without a Will

                                           § 30.6.2—Distribution Plans

                          § 30.7       SPECIAL RULES FOR CALCULATING DISTRIBUTIONS

                                           § 30.7.1—Advancements

                                           § 30.7.2—Debts Owed to a Decedent

                                           § 30.7.3—Alienage of Distributees

                                           § 30.7.4—Ademption

                                           § 30.7.5—Acts of Independent Significance

                                           § 30.7.6—Residuary Estates

                                           § 30.7.7—Abatement

                                           § 30.7.8—Effect of Criminal Behavior by a Beneficiary

                                           § 30.7.9—Cremated Remains

                          § 30.8       SURVIVAL REQUIREMENTS AND SIMULTANEOUS DEATHS

                                           § 30.8.1—Survival Requirements

                                           § 30.8.2—Simultaneous Death

                          § 30.9       CONCLUSION

Chapter 31       ESTATE PLANNING: FUNERAL, BURIAL, AND CREMATION ISSUES

                          § 31.1       FINAL WISHES OF DECEDENT

                                           § 31.1.1—Funeral and Burial Instructions

                                           § 31.1.2—Care of Grave

                                           § 31.1.3—Devise for Masses

                                           § 31.1.4—Disposition of Organs and Body

                          § 31.2       STATE REIMBURSEMENT FOR FINAL EXPENSES OF PUBLIC 

ASSISTANCE RECIPIENTS

                                           § 31.2.1—Legislative Intent

                                           § 31.2.2—Calculation of Reimbursement

                                           § 31.2.3—Personal Resources or Income of Decedent

                                           § 31.2.4—Contribution of Legally Responsible Person

                                           § 31.2.5—Contributions from Non-responsible Persons

                                           § 31.2.6—Known Wishes of Decedent

                                           § 31.2.7—Applying for Assistance

(9/18) TOC-31

Table of Contents



Chapter 32       MEDIATING DISPUTES INVOLVING OLDER ADULTS, PEOPLE WITH

DISABILITIES, AND THEIR FAMILIES

                          § 32.1       INTRODUCTION

                          § 32.2       STYLES OF MEDIATION

                                           § 32.2.1—Evaluative Mediation

                                           § 32.2.2—Facilitative Mediation

                                           § 32.2.3—Transformative Mediation

                          § 32.3       WHY MEDIATE?

                                           § 32.3.1—Underlying Issues

                                           § 32.3.2—Benefits and Barriers

                                           § 32.3.3—Which Cases Are Appropriate for Mediation?

                                           § 32.3.4—Using a Multidisciplinary Approach to Increasing Demands for

Services

                                           § 32.3.5—Specialized Training for Mediators

                                           § 32.3.6—Selecting Qualified Mediators

                          § 32.4       HOW TO MEDIATE DISPUTES INVOLVING OLDER ADULTS

AND PEOPLE WITH DISABILITIES

                                           § 32.4.1—Screening Cases

                                           § 32.4.2—The Roles of Participants

                                           § 32.4.3—Mental Incapacity and the Balance of Power

                                           § 32.4.4—Referral Sources for Cases

                          § 32.5       LEGAL CONSIDERATIONS WHEN MEDIATING

                                           § 32.5.1—Statutory Provisions

                                           § 32.5.2—Case Law

                          § 32.6       ADDITIONAL CONSIDERATIONS

                                           § 32.6.1—Suggestions for Mediators

                                           § 32.6.2—Legislative Efforts

                                           § 32.6.3—Collaborative Law

                                           § 32.6.4—Integrating Mediated Agreements with Judicial Findings

                                           § 32.6.5—Outcomes in Adult Guardianship Cases

                                           § 32.6.6—Bibliography

Elder Law in Colorado

TOC-32 (9/18)



Chapter 33       RESERVED

Chapter 34       MEDICARE

                          § 34.1       INTRODUCTION

                          § 34.2       MEDICARE PART A

                                           § 34.2.1—Inpatient Hospital Coverage

                                           § 34.2.2—Skilled Nursing Facility Care

                                           § 34.2.3—Home Health Care (Skilled Care Only)

                                           § 34.2.4—Hospice Care

                          § 34.3       MEDICARE PART B

                          § 34.4       MEDICARE PART C: MEDICARE ADVANTAGE

                          § 34.5       MEDICARE PART D: PRESCRIPTION COVERAGE

                          § 34.6       MEDICARE APPEALS

                                           § 34.6.1—Part A Appeals

                                           § 34.6.2—Part B Appeals

                                           § 34.6.3—Part C Appeals

                                           § 34.6.4—Part D Appeals

                          § 34.7       LIMITATIONS OF LIABILITY

                          § 34.8       MEDICARE AS SECONDARY PAYER

                          § 34.9       MEDICARE ENROLLMENT PROCEDURES, EXCLUSIONS, AND

LIMITATIONS

                          § 34.10     MEDICARE ASSISTANCE

                          § 34.11     CONCLUSION

                          EXHIBITS

                                           Exhibit 34A—An Important Message from Medicare About Your Rights

                                           Exhibit 34B—Tracking Chart for Medicare and Other Insurance Payments

(9/18) TOC-33

Table of Contents



Chapter 35       FILLING MEDICARE’S GAPS: AN OVERVIEW

                          § 35.1       INTRODUCTION

                          § 35.2       MEDICARE SUPPLEMENTAL INSURANCE (MEDIGAP)

                                           § 35.2.1—Medigap Regulations

                                           § 35.2.2—What Medigap Insurance Should Cover

                                           § 35.2.3—Shopping for Medigap Insurance

                          § 35.3       HEALTH MAINTENANCE ORGANIZATIONS

                          § 35.4       EMPLOYER HEALTH PLANS

                          § 35.5       MEDICARE SAVINGS PLANS

                          § 35.6       VETERANS ADMINISTRATION

                          § 35.7       LONG-TERM CARE INSURANCE

                          § 35.8       WHERE TO GET HELP

Chapter 36       HOSPITAL DISCHARGE PLANNING: ADVOCATING FOR SENIORS’

MEDICARE REHABILITATION BENEFITS

                          § 36.1       DISCHARGE PLANNING

                          § 36.2       OVERVIEW OF MEDICARE PART A BENEFITS

                                           § 36.2.1—Coverage

                                           § 36.2.2—Scope of Benefits

                          § 36.3       MEDICARE PART B BENEFITS

                                           § 36.3.1—Medicare Payment Methods

                          § 36.4       REHABILITATION

                          § 36.5       PATIENT DISCHARGE PLANNING FACTORS

                          § 36.6       OBSERVATION STATUS AND READMISSIONS

Elder Law in Colorado

TOC-34 (9/18)



                          § 36.7       DISCHARGE OPTIONS

                                           § 36.7.1—SNF Rehabilitation Facility

                                           § 36.7.2—Inpatient Rehabilitation Facility

                                           § 36.7.3—Long-Term Acute Care Hospital or Critical Access Hospital

                                           § 36.7.4—Home Health Care

                                           § 36.7.5—Medicare Part B Rehabilitation Benefits

                                           § 36.7.6—Hospice Care

                          § 36.8       APPEALS

                          § 36.9       CONCLUSION

                          EXHIBIT

                                           Exhibit 36A—Original Medicare (Parts A and B Fee-for-Service) 

Appeals Process

Chapter 37       BASICS OF MEDICARE CONDITIONAL PAYMENTS AND MEDICARE

SET-ASIDE ARRANGEMENTS

                          § 37.1       MEDICARE CONDITIONAL PAYMENTS

                          § 37.2       MEDICARE SET-ASIDE ARRANGEMENTS IN WORKERS’

COMPENSATION SETTLEMENTS

                          § 37.3       MEDICARE SET-ASIDE ARRANGEMENTS IN LIABILITY

SETTLEMENTS

                                           § 37.3.1—CMS’s Position on Liability Settlements

                                           § 37.3.2—Applicability of CMS’s Procurement Cost Reduction to LMSAs

                          § 37.4       MEDICARE SECONDARY PAYER COMPLIANCE, STEP BY STEP

                          § 37.5       MANDATORY INSURANCE REPORTING UNDER MMSEA

                          § 37.6       STATUTORY LANGUAGE

                          § 37.7       CMS POLICIES, PROCEDURES, AND SYSTEMS FOR MMSEA

IMPLEMENTATION

                                           § 37.7.1—Who Is the RRE?

                                           § 37.7.2—How Does the RRE Determine Medicare Status?

                                           § 37.7.3—What Triggers the Requirement to Report?

                                           § 37.7.4—How Must the RRE Submit Required Information?

(9/18) TOC-35

Table of Contents



                                           § 37.7.5—When and How Often Is Reporting Required?

                                           § 37.7.6—What Are the Thresholds for Reporting?

                                           § 37.7.7—What Information Must Be Reported?

                                           § 37.7.8—Are There Any Reporting Obligations Applicable Before 

January 1, 2011?

                                           § 37.7.9—What Other Provisions Are Currently in Place to Ensure MSP

Compliance?

Chapter 38       SPECIAL INSURANCE ISSUES OF THE ELDERLY: LONG-TERM CARE

PARTNERSHIP PROGRAM

                          § 38.1       INTRODUCTION

                          § 38.2       DEFINING LONG-TERM CARE

                          § 38.3       WHO NEEDS LONG-TERM CARE

                          § 38.4       RISK FACTORS

                          § 38.5       WHERE LONG-TERM CARE IS PROVIDED

                          § 38.6       COST OF LONG-TERM CARE

                          § 38.7       PAYING FOR LONG-TERM CARE

                          § 38.8       REASONS PEOPLE PURCHASE LONG-TERM CARE 

INSURANCE

                          § 38.9       STAND-ALONE LONG-TERM CARE INSURANCE

                          § 38.10     POLICY BUILDING BLOCKS

                          § 38.11     OTHER POPULAR FEATURES AND RIDERS

                          § 38.12     PREMIUMS

                          § 38.13     PARTNERSHIP PLANS

                          § 38.14     TAX-QUALIFIED VERSUS NON-TAX-QUALIFIED POLICIES

                          § 38.15     TAX INCENTIVES

                          § 38.16     SHORT-TERM CARE INSURANCE

Elder Law in Colorado

TOC-36 (9/18)



                          § 38.17     LINKED-BENEFIT LIFE INSURANCE

                          § 38.18     COMBINATION LONG-TERM INSURANCE POLICIES

                          § 38.19     WHEN SHOULD ONE PURCHASE LONG-TERM CARE 

INSURANCE?

                          § 38.20     IS LONG-TERM CARE INSURANCE RIGHT FOR ME?

                          § 38.21     CHOOSING THE RIGHT CARRIER

                          § 38.22     ADDITIONAL RESOURCES

Chapter 39       HEALTH FIRST COLORADO (MEDICAID) ELIGIBILITY FOR 

LONG-TERM CARE

                          § 39.1       INTRODUCTION

                          § 39.2       ELIGIBILITY REQUIREMENTS

                                           § 39.2.1—Categorical Requirements

                                           § 39.2.2—Income Requirements

                                           § 39.2.3—Resource Requirements

                          § 39.3       SPEND DOWN

                                           § 39.3.1—Transfer of Resources

                                           § 39.3.2—Estate Recovery

                          § 39.4       CONCLUSION

                          § 39.5       MEDICAID ELIGIBILITY CASE STUDY

Chapter 40       MEDICAID: SPOUSAL IMPOVERISHMENT

                          § 40.1       INTRODUCTION

                          § 40.2       RULES PERTAINING TO INCOME

                                           § 40.2.1—Determining the Minimum Monthly Maintenance Needs

Allowance (MMMNA) for the Community Spouse

                                           § 40.2.2—Determining the Monthly Income Allowance

(9/18) TOC-37

Table of Contents



                          § 40.3       RULES PERTAINING TO RESOURCES

                                           § 40.3.1—Initial Assessment of Resources

                                           § 40.3.2—Determination of the Community Spouse Resource Allowance

                                           § 40.3.3—Transfer of the CSRA to the Community Spouse and Spend-

Down of the Institutionalized Spouse’s Remaining Non-Exempt

Assets

                          § 40.4       OBTAINING HOME AND COMMUNITY BASED SERVICES 

FOR A SPOUSE

                                           § 40.4.1—Spousal Eligibility for HCBS Without a Miller Trust

                                           § 40.4.2—Spousal Eligibility for HCBS With a Miller Trust

                                           § 40.4.3—Spousal Eligibility for Alternative Care Facilities

                                           § 40.4.4—Community Spouse Needing Medicaid Assistance

Chapter 41       THE HOME CARE ALLOWANCE; HOME AND COMMUNITY BASED

SERVICES FOR THE ELDERLY, BLIND AND DISABLED; AND OLD AGE

PENSION PROGRAMS

                          § 41.1       HOME CARE ALLOWANCE PROGRAM (HCA)

                          § 41.2       HOME AND COMMUNITY BASED SERVICES FOR THE

ELDERLY, BLIND AND DISABLED PROGRAM (HCBS-EBD)

                          § 41.3       OLD AGE PENSION PROGRAM (OAP)

Chapter 42       MEDICAID: USE OF ANNUITIES IN MEDICAID PLANNING

                          § 42.1       NOMENCLATURE

                          § 42.2       TYPES OF ANNUITIES

                                           § 42.2.1—Deferred Annuities

                                           § 42.2.2—Single Premium Immediate Annuity

                          § 42.3       FEATURES OF SINGLE PREMIUM IMMEDIATE ANNUITIES

                                           § 42.3.1—Naming a Beneficiary

                                           § 42.3.2—Assignability

                                           § 42.3.3—Medicaid-Compliant Annuity

                          § 42.4       FIXING PRIOR GIFTS

Elder Law in Colorado

TOC-38 (9/18)



                          § 42.5       STRATEGIC PLANNING FOR GIFTS

                                           § 42.5.1—Single Applicant

                                           § 42.5.2—Married Applicant

                          § 42.6       PLANNING WITH INDIVIDUAL RETIREMENT ACCOUNTS

                                           § 42.6.1—Medicaid Treatment of Individual Retirement Accounts

                          § 42.7       CONCLUSION

Chapter 43       SUPPLEMENTAL CARE TRUSTS, DISABILITY TRUSTS, AND 

DISCRETIONARY TRUSTS

                          § 43.1       SUPPLEMENTAL CARE TRUSTS AND DISCRETIONARY TRUSTS

                                           § 43.1.1—Definitions

                                           § 43.1.2—Use with Public Benefit Programs

                          § 43.2       HOW DOES THE TRUST SHELTER ASSETS FROM

CONSIDERATION?

                          § 43.3       DRAFTING CONSIDERATIONS

                          § 43.4       OTHER TRUST CONSIDERATIONS

                          § 43.5       EXEMPT TRUSTS

                                           § 43.5.1—Disability Trusts

                                           § 43.5.2—Pooled Trusts

                                           § 43.5.3—Miller Trusts

                          § 43.6       CASE SYNOPSES

                                           § 43.6.1—In re Marriage of Jones
                                           § 43.6.2—Ramey v. Reinertson
                                           § 43.6.3—In re Faller
                                           § 43.6.4—Arkansas v. Ahlborn
                                           § 43.6.5—Bates v. Henneberry
                                           § 43.6.6—Hobbs v. Zenderman
                                           § 43.6.7—Perez ex rel. Cardenas v. Henneberry
                                           § 43.6.8—Tristani ex rel. Karnes v. Richman
                                           § 43.6.9—Wos v. E.M.A.
                                           § 43.6.10—Colorado Department of Health Care Policy & Financing v. S.P.
                                           § 43.6.11—National Federation of Independent Business v. Sebelius

                          § 43.7       CONCLUSION

(9/18) TOC-39

Table of Contents



Chapter 44       SPECIAL CONSIDERATIONS IN PERSONAL INJURY SETTLEMENTS AND

AWARDS ON BEHALF OF THE ELDERLY AND DISABLED

                          § 44.1       INTRODUCTION

                          § 44.2       MEDICAID

                                           § 44.2.1—What Is Medicaid?

                                           § 44.2.2—Eligibility Criteria for Traditional Medicaid

                                           § 44.2.3—Medical Necessity

                                           § 44.2.4—Income Eligibility

                                           § 44.2.5—Resource Eligibility

                                           § 44.2.6—Countable and Exempt Resources

                                           § 44.2.7—Spousal Protections

                                           § 44.2.8—Availability of Resources and Income

                                           § 44.2.9—Transfers of Assets Without Fair Consideration and Penalty

Period

                                           § 44.2.10—Not Accepting or Accessing a Personal Injury Settlement

Creates a Presumption that Transfer Was Without Fair

Consideration

                                           § 44.2.11—Estate Recovery

                                           § 44.2.12—Medicaid Notice and Lien Requirements for Settlement

Proceeds

                                           § 44.2.13—Determination of Amount of Medicaid Lien from Settlement

Proceeds

                                           § 44.2.14—Medicaid and Trusts

                                           § 44.2.15—New Category of Medicaid Under the Affordable Care Act —

MAGI Medicaid

                          § 44.3       SOCIAL SECURITY: SUPPLEMENTAL SECURITY INCOME (SSI)

                                           § 44.3.1—What Is SSI?

                                           § 44.3.2—Elderly, Blind, or Disabled

                                           § 44.3.3—Income Test

                                           § 44.3.4—Resource Test

                                           § 44.3.5—Program Operations Manual System

                          § 44.4       SOCIAL SECURITY DISABILITY INSURANCE (SSDI)

                          § 44.5       PRESERVATION OF PUBLIC BENEFITS: SPECIAL NEEDS

TRUST

                                           § 44.5.1—Third-Party Trusts

                                           § 44.5.2—First-Party Trusts

                                           § 44.5.3—Caution Not to Over-Promise Use of the Settlement Funds

Elder Law in Colorado

TOC-40 (9/18)



                          § 44.6       ANOTHER TOOL FOR PRESERVING PUBLIC BENEFITS: 

ABLE ACCOUNT

                          § 44.7       MEDICARE

                          § 44.8       OBTAINING APPROVAL OF PERSONAL INJURY SETTLEMENT

IN PROBATE COURT

                          § 44.9       USING QUALIFIED SETTLEMENT FUNDS IN PERSONAL

INJURY SETTLEMENTS

                          § 44.10     POTENTIAL LEGAL MALPRACTICE LIABILITY FOR FAILURE

TO ADVISE

                          § 44.11     CONCLUSION

                          EXHIBITS

                                           Exhibit 44A—Sample Petition to Settle Personal Injury Claim and Sample

Order Approving Personal Injury Settlement and Order for

Deposit of Funds

                                           Exhibit 44B—Denver Probate Court 2008 Personal Injury Settlement

Packet for Lawyers

Chapter 45       MEDICAID: PROCEDURES FOR APPEALS OF MEDICAID 

DETERMINATIONS

                          § 45.1       INTRODUCTION

                          § 45.2       APPEALS OF COUNTY DECISIONS

                                           § 45.2.1—Notice of Action

                                           § 45.2.2—County or Medical Assistance Conference

                                           § 45.2.3—Appeal of the County Decision to the Office of Administrative

Courts

                          § 45.3       APPEAL OF LONG-TERM CARE WAIVER PROGRAM

DECISIONS

                          § 45.4       REQUEST FOR A HEARING

                          § 45.5       STATE ADMINISTRATIVE LAW JUDGE HEARING

                                           § 45.5.1—Maintaining Services

                                           § 45.5.2—Denial or Dismissal of Request for Hearing

(9/18) TOC-41

Table of Contents



                          § 45.6       FAIR HEARINGS

                          § 45.7       ADMINISTRATIVE LAW JUDGE DECISION AND NOTIFICATION

                          § 45.8       REVIEW BY THE OFFICE OF APPEALS BY FILING

EXCEPTIONS

                          § 45.9       FINAL AGENCY DECISIONS

                          § 45.10     RECONSIDERATION OF FINAL AGENCY DECISIONS

Chapter 46       COLORADO AND SOCIAL SECURITY DISABILITY BENEFITS

                          § 46.1       INTRODUCTION

                          § 46.2       COLORADO DISABILITY BENEFITS — AID TO THE NEEDY

DISABLED

                          § 46.3       SSA DISABILITY PROGRAMS

                                           § 46.3.1—Glossary

                                           § 46.3.2—Practice Before the SSA

                                           § 46.3.3—Reference Materials

                                           § 46.3.4—SSA Insurance and Welfare Programs

                          § 46.4       WHAT IS DISABILITY FOR SSA BENEFITS?

                                           § 46.4.1—Basic Definition

                                           § 46.4.2—Effect of Current Substance Abuse

                                           § 46.4.3—Substantial Gainful Activity

                                           § 46.4.4—Once a Job, Always a Job — Regardless of Reality

                                           § 46.4.5—Jobs Existing in Significant Numbers

                          § 46.5       PROCEDURE FOR DETERMINING DISABILITY

                                           § 46.5.1—The Five-Step Claims Analysis Process

                                           § 46.5.2—Burden of Proof

                                           § 46.5.3—Degree of Proof

                                           § 46.5.4—List of Impairments

                                           § 46.5.5—The Grid

                                           § 46.5.6—Pain and/or Fatigue

                                           § 46.5.7—Emotional/Mental Impairments

                                           § 46.5.8—Combination of Impairments

Elder Law in Colorado

TOC-42 (9/18)



                          § 46.6       APPLICATION PROCESS

                                           § 46.6.1—Application Methods

                                           § 46.6.2—“Who Ya Gonna Call” (Later)?

                                           § 46.6.3—Watch What Is Said and Done

                                           § 46.6.4—Information Please: Application Form

                                           § 46.6.5—Information Please: Disability Report Form

                          § 46.7       CLAIMS PROCESSING SEQUENCE AND TYPICAL TIME LINE

                          § 46.8       CLAIMS DETERMINATIONS

                                           § 46.8.1—Initial Decision

                                           § 46.8.2—Appeals — In General

                                           § 46.8.3—Appeals — OHO (formerly ODAR)

                                           § 46.8.4—Appeals — Appeals Council

                                           § 46.8.5—Appeals — U.S. District Court and Beyond

                          § 46.9       PAYMENT AND OVERPAYMENT OF BENEFITS

                          § 46.10     CONCLUSION

Chapter 47       SUPPLEMENTAL SECURITY INCOME BENEFITS

                          § 47.1       INTRODUCTION

                          § 47.2       SOURCES OF LAW

                          § 47.3       APPLICATIONS FOR BENEFITS

                          § 47.4       AMOUNT OF BENEFITS

                          § 47.5       NON-FINANCIAL ELIGIBILITY REQUIREMENTS

                                           § 47.5.1—Citizenship or Residency

                                           § 47.5.2—Aged or Blind

                                           § 47.5.3—Disability

                                           § 47.5.4—Persons in Public Institutions

                                           § 47.5.5—Requirement to Apply for All Other Available Financial Benefits

                          § 47.6       FINANCIAL ELIGIBILITY REQUIREMENTS

                                           § 47.6.1—Distinguishing Between Income and Resources

                                           § 47.6.2—Availability of Income and Resources

                                           § 47.6.3—Income Eligibility

(9/18) TOC-43

Table of Contents



                                           § 47.6.4—Resource Eligibility

                                           § 47.6.5—Transfers Without Fair Consideration (Gifts)

                                           § 47.6.6—Trusts

                          § 47.7       CONCLUSION

Chapter 48       SOCIAL SECURITY APPEAL PROCESS

                          § 48.1       INITIAL CLAIMS

                          § 48.2       ONLINE APPEAL PROCESS

                          § 48.3       APPEALS COUNCIL

                          § 48.4       CONTINUING DISABILITY REVIEW

                          EXHIBITS

                                           Exhibit 48A—Appeal Time Limits

                                           Exhibit 48B—Request for Hearing by Administrative Law Judge — 

Form HA-501-U5

                                           Exhibit 48C—Disability Report — Appeal — Form SSA-3441-BK

                                           Exhibit 48D—Authorization to Disclose Information to the Social Security

Administration (SSA) — Form SSA-827

                                           Exhibit 48E—Appointment of Representative — Form SSA-1696-U4

                                           Exhibit 48F—Model Fee Agreement Language

                                           Exhibit 48G—Identifying Information for Possible Direct Payment of

Authorized Fees — Form SSA-1695-F3

                                           Exhibit 48H—Request for Review of Hearing Decision/Order — 

Form HA-520-U5

                                           Exhibit 48I—Request for Reconsideration — Disability Cessation — Right

to Appear — Form SSA-789

                                           Exhibit 48J—Statement of Claimant or Other Person — Form SSA-795

                                           Exhibit 48K—Petition for Authorization to Charge and Collect a Fee for

Services Before the Social Security Administration — Form

SSA-1560-U4

                                           Exhibit 48L—Registration for Appointed Representative Services and

Direct Payment — Form SSA-1699

                                           Exhibit 48M—Request for Business Entity Taxpayer Information — 

Form SSA-1694

                                           Exhibit 48N—Waiver of Your Right to Personal Appearance Before an

Administrative Law Judge

Elder Law in Colorado

TOC-44 (9/18)



Chapter 49       SOCIAL SECURITY AND RAILROAD RETIREMENT

                          Railroad Retirement Information

Chapter 50       REPRESENTATIVE PAYEE

                          § 50.1       SOCIAL SECURITY AND SSI BENEFITS

                          § 50.2       VETERANS’ BENEFITS

Chapter 51       ELIGIBILITY CHECKLIST FOR PUBLIC BENEFITS PROGRAMS: 

2018 FIGURES

                          Income Maintenance Programs Chart

Chapter 52       VETERANS’ RIGHTS, ENTITLEMENTS, AND BENEFITS

                          § 52.1       OVERVIEW AND BACKGROUND

                          § 52.2       ELIGIBILITY 

                                           § 52.2.1—Federal Benefits

                                           § 52.2.2—State Benefits

                          § 52.3       STATE ENTITLEMENTS AND BENEFITS

                                           § 52.3.1—Tax Exemptions

                                           § 52.3.2—License Plates

                                           § 52.3.3—Fishing and Hunting Licenses

                                           § 52.3.4—State Parks Passes

                                           § 52.3.5—Veteran Preference in State Hiring

                                           § 52.3.6—Vital Statistics Documents

                                           § 52.3.7—Colorado State Veterans’ Cemeteries

                                           § 52.3.8—Community Living Centers

                                           § 52.3.9—Active Duty and Veterans Discounts

                          § 52.4       OTHER THAN HONORABLE DISCHARGES

                                           § 52.4.1—Discharge Review Boards

                                           § 52.4.2—Boards for Correction of Military Records

                                           § 52.4.3—Recent Changes in Discharge Review Procedures

                                           § 52.4.4—Character of Discharge Determinations by the VA

(9/18) TOC-45

Table of Contents



                          § 52.5       DIVORCE AND MILITARY RETIREMENT

                                           § 52.5.1—Federal Law

                                           § 52.5.2—Colorado Case Law

                                           § 52.5.3—Concurrent Receipt Disability Pay (CRDP)

                          EXHIBIT

                                           Exhibit 52A—VA Forms and Resources

Chapter 53       RESERVED

Chapter 54       HOUSING AND PLACEMENT OPTIONS FOR THE ELDERLY

                          § 54.1       OVERVIEW AND STATISTICS

                          § 54.2       HOUSING OPTIONS

                                           § 54.2.1—Private Home

                                           § 54.2.2—Independent Living/Retirement Communities

                                           § 54.2.3—Assisted Living Facilities

                                           § 54.2.4—Memory Care Assisted Living Facilities

                                           § 54.2.5—Skilled Nursing Facilities

                          § 54.3       CONSIDERATIONS IN HOUSING PLACEMENT

                                           § 54.3.1—Realities of Remaining at Home

                                           § 54.3.2—Different Levels of Care Need

                                           § 54.3.3—Other Considerations

                          § 54.4       RESOURCES

                                           § 54.4.1—General Resources

                                           § 54.4.2—Assisted Living Resources

                                           § 54.4.3—Nursing Home Resources

Chapter 55       REAL ESTATE ISSUES FACING THE ELDERLY

                          § 55.1       REVERSE MORTGAGES

                                           § 55.1.1—Types of Reverse Mortgages

                                           § 55.1.2—HECM Eligibility Requirements

                                           § 55.1.3—Counseling Requirements

Elder Law in Colorado

TOC-46 (9/18)



                                           § 55.1.4—Financial Assessments

                                           § 55.1.5—Eligible Properties

                                           § 55.1.6—Amount of Reverse Loan

                                           § 55.1.7—Fees and Costs

                                           § 55.1.8—Disbursement Options

                                           § 55.1.9—Surviving Non-borrower Spouse

                                           § 55.1.10—Impact on Public Benefits

                                           § 55.1.11—Additional Caveats

                          § 55.2       EXEMPTIONS, REBATES, AND DEFERRALS

                                           § 55.2.1—Property Tax Exemption for Qualifying Seniors and 

Disabled Veterans

                                           § 55.2.2—Rebates for Property Tax, Rent, and Heat

                                           § 55.2.3—Property Tax Loan Deferral Program

                                           § 55.2.4—Property Tax Work-Off Programs

                          § 55.3       REHAB PROGRAMS

                          § 55.4       PREDATORY LENDING ISSUES

                          § 55.5       DOWNSIZING

                          § 55.6       RURAL HOUSING PROGRAMS

                          § 55.7       CONCLUSION

Chapter 56       FEDERALLY ASSISTED HOUSING FOR THE ELDERLY

                          § 56.1       AFFORDABILITY

                                           § 56.1.1—Housing Assistance Programs

                                           § 56.1.2—Staying in Assisted Housing

                                           § 56.1.3—Housing Discrimination

                          § 56.2       HOUSING OPTIONS BEYOND INDEPENDENT LIVING

                          § 56.3       CONCLUSION

Chapter 57       NURSING HOME ADMISSIONS CONTRACTS

                          § 57.1       INTRODUCTION

                          § 57.2       APPLICABLE LAW

(9/18) TOC-47

Table of Contents



                          § 57.3       PRELIMINARY CONTRACT ANALYSIS

                          § 57.4       IMPROPER FINANCIAL PROVISIONS

                          § 57.5       RESIDENTS’ RIGHTS

                          § 57.6       PERSONAL RESTRICTIONS

                          § 57.7       BLANKET CONSENTS

                          § 57.8       ARBITRATION AGREEMENTS

                          § 57.9       WAIVERS

                          § 57.10     TRANSFER AND DISCHARGE POLICIES

                          § 57.11     BED-HOLD POLICIES

                          § 57.12     AVAILABLE REMEDIES

                          § 57.13     DRAFTING A NURSING HOME ADMISSIONS CONTRACT

                          EXHIBITS

                                           Exhibit 57A—Statutes and Regulations

                                           Exhibit 57B—How to Review Nursing Home Admissions Agreements

                                           Exhibit 57C—C.R.S. § 13-64-403 Required Notice

Chapter 58       ASSISTED LIVING ADMISSIONS CONTRACTS

                          § 58.1       INTRODUCTION

                          § 58.2       OVERVIEW

                          § 58.3       WHO IS ELIGIBLE TO LIVE IN AN ASSISTED LIVING

RESIDENCE?

                                           § 58.3.1—Activities of Daily Living

                          § 58.4       ADMISSIONS AGREEMENTS

                                           § 58.4.1—Who Can Sign an Admissions Agreement?

                                           § 58.4.2—Elements Every Assisted Living Resident Admissions Agreement

Must Contain

                                           § 58.4.3—Admissions Agreement Addenda and Disclosures

Elder Law in Colorado

TOC-48 (9/18)



                          § 58.5       ARBITRATION AGREEMENTS

                          § 58.6       SPECIFIC ISSUES FOR RESIDENTS IDENTIFIED AS

ELOPEMENT OR WANDERING RISK

                          § 58.7       SPECIFIC INFORMATION ABOUT ASSISTED LIVING

RESIDENCES

                          EXHIBITS

                                           Exhibit 58A—Admissions Agreement Checklist

                                           Exhibit 58B—Arbitration Agreement for Medical Services

Chapter 59       RESIDENTS’ RIGHTS

                          § 59.1       INTRODUCTION

                          § 59.2       SPECIFIC NURSING HOME AND ASSISTED LIVING

RESIDENCES RESIDENTS’ RIGHTS UNDER FEDERAL AND

STATE LAW

                                           § 59.2.1—Residents’ Rights

                                           § 59.2.2—Exercise of Rights

                                           § 59.2.3—Respect and Dignity

                                           § 59.2.4—Self-Determination

                                           § 59.2.5—Planning and Implementing Care

                                           § 59.2.6—Comprehensive Person-Centered Care Planning

                                           § 59.2.7—Person-Centered Care

                                           § 59.2.8—Choice of Attending Physician

                                           § 59.2.9—Residents’ Funds

                                           § 59.2.10—Information and Communication

                                           § 59.2.11—Notification of Changes

                                           § 59.2.12—Freedom from Abuse, Neglect, and Exploitation

                                           § 59.2.13—Transfer and Discharge

                                           § 59.2.14—Bed-Hold Policies

                                           § 59.2.15—Grievances

                          § 59.3       GRIEVANCE PROCEDURE UNDER COLORADO LAW

                                           § 59.3.1—Macleod v. Miller Decision

                          § 59.4       ADDITIONAL RIGHTS UNDER COLORADO HEALTH

DEPARTMENT REGULATIONS

                          § 59.5       HEALTH DEPARTMENT SURVEYS

(9/18) TOC-49

Table of Contents



                          § 59.6       COLORADO’S OMBUDSMAN PROGRAM

                          § 59.7       REPORTING SUSPICION OF A CRIME

                          EXHIBIT

                                           Exhibit 59A—Colorado Local Long-Term Care Ombudsmen

Chapter 60       NURSING HOME LITIGATION

                          § 60.1       INTRODUCTION

                          § 60.2       COMMON NURSING HOME INJURIES

                                           § 60.2.1—Falls

                                           § 60.2.2—Pressure Sores

                                           § 60.2.3—Dehydration

                                           § 60.2.4—Medication Errors

                                           § 60.2.5—Physical Abuse

                                           § 60.2.6—Sexual Abuse

                                           § 60.2.7—Infection and Infection Control

                                           § 60.2.8—Failure to Monitor and Report Change of Condition

                                           § 60.2.9—Violation of Resident Rights

                          § 60.3       CAUSES OF ACTION

                                           § 60.3.1—Negligence

                                           § 60.3.2—Negligence Resulting in Wrongful Death

                                           § 60.3.3—Extreme and Outrageous Conduct

                                           § 60.3.4—Violation of the Colorado Consumer Protection Act

                          § 60.4       CAUSES OF ACTION AGAINST STATE-OWNED ENTITIES

                          § 60.5       ARBITRATION

                          § 60.6       DAMAGES

                                           § 60.6.1—HCAA Limits

                                           § 60.6.2—Exemplary Damages

                                           § 60.6.3—Medicare, Medicaid, and Insurance Liens

                          § 60.7       INFORMAL DISCOVERY AND INVESTIGATION

Elder Law in Colorado

TOC-50 (9/18)



                          § 60.8       ADMISSIBILITY OF STATE NURSING HOME SURVEYS

                          § 60.9       ASSISTED LIVING LITIGATION

Chapter 61       HOSPICE CARE

                          § 61.1       INTRODUCTION

                          § 61.2       DESCRIPTION

                                           § 61.2.1—Hospice Care

                                           § 61.2.2—Hospice Services

                                           § 61.2.3—Interdisciplinary Team and the Plan of Care

                                           § 61.2.4—Levels of Care

                                           § 61.2.5—Palliative Care

                          § 61.3       ELIGIBILITY

                          § 61.4       DISCHARGE FROM HOSPICE CARE

                          § 61.5       STATE LICENSURE AND ENFORCEMENT

                          § 61.6       PAYMENT SOURCES

                                           § 61.6.1—Insurers

                                           § 61.6.2—Patient Co-Pays and Other Expenses

                          § 61.7       RELATED STATE PROVISIONS

                                           § 61.7.1—Intractable Pain

                                           § 61.7.2—Medical Marijuana

                                           § 61.7.3—Advance Directives

                                           § 61.7.4—Medicare and Medicaid Appeals

                                           § 61.7.5—Colorado Cancer Drug Repository Program

                          § 61.8       ADDITIONAL RESOURCES

APPENDIX A

PROGRAMS, SERVICES, AND RESOURCES FOR OLDER ADULTS

SUBJECT INDEX

(9/18) TOC-51

Table of Contents


